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California Prevailing Wage Law Expands to 
Off-Site Fabrication and Transportation  

Overturning decades of past practice and enforcement guidelines, 

the Director of the Department of Industrial Relations recently 

stated that off-site fabrication and transportation of materials by 

contractors and subcontractors to a public works jobsite are now 

subject to the California prevailing wage law. According to recent 

opinion letters issued by the MR Director, the reach of the prevailing 

wage law now extends to fabrication shops as well as the 

transportation of material to and from public works jobsites.  

In Russ Will Mechanical, Inc., the general contractor subcontracted the 

I-1VAC portion of a public works project to Russ Will Mechanical 

who fabricated sheet metal items including ducts, flashings, square 

rounds and fittings in its permanent shop. The material was made 

according to the plans and specifications issued by the Foothill-

DeAnza Community College District for the modernization of its 

administration building. There was no dispute that Russ Will 

Mechanical paid prevailing wages to its installation employees. The 

sole issue was whether the company had to pay prevailing wages to 

its shop employees. 

The Director determined that the shop work was covered under the 

California prevailing wage law because it was performed by 

"workers employed by contractors or subcontractors in the 

execution of any contract for public work" under Labor Code 

Section 1772. Unlike the federal Davis-Bacon Act, the California 

prevailing wage law does not limit coverage to workers employed 

directly on the site of work, the Director said, and the California law 

includes all work performed in carrying out or completing the public 

works contract regardless of where the work is performed. 

Relying upon the case of Williams v. SnSands Corporation, the Director 

said that the nature of the work is not a significant factor in 
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determining whether workers must be paid 

prevailing wages. Instead, he focused on whether 

the employer was a contractor or subcontractor 

as opposed to a material supplier who sells 

products to the general public. Thus, a bona fide 

fabrication shop that merely supplied material to a 

public works jobsite was not required to pay 

prevailing wages to its employees, whereas a 

contractor or subcontractor performing the exact 

same work would be required to pay prevailing 

wages to its shop employees. 

In an equally significant ruling, the Director said in 

On-Haul and Of-Haul to and from the Friendly Inn/

Senior Center that employees of a contractor or 

subcontractor who transport material to and from a 

public works site also must be paid prevailing 

wages. Like Russ Will, the concept of work 

performed "in the execution of any contract for 

public work" was greatly expanded so that off- site 

transportation work identified in the contract 

specifications was covered by the California 

prevailing wage law. The Director also went on to 

say that independent trucking companies hired by a 

contractor or subcontractor to haul to or from a 

public works project must pay prevailing wages to 

their drivers because the work is functionally related 

to the construction work. Contrary to an earlier 

decision, the Director said that off-hauling material 

to a recycling center was also subject to the 

prevailing wage law. 

Based on the Williams case, the Director is now 

taking the position that fabrication, transportation 

and other off-site work is essential to the 

performance or execution of a public works contract. 

Contractors, subcontractors, and independent 

trucking companies must pay their employees 

prevailing wages for this work. The only 

exemption, according to the Director, is for bona 

fide material suppliers who sell material or 

products to the general public. 

Equally troublesome is the question of what 

prevailing wage rates must be paid to workers 

performing off-site fabrication and transportation 

work. Some existing prevailing wage rates, such as 

those contained in the Northern California 

Teamsters wage determination, cover only on-site 

work. Others, such as the sheet metal workers wage 

determinations cover on-site work, but these rates 

are based on collective bargaining agreements 

which extend to shop work. Under this situation, 

the on- site prevailing wage rate may apply to the 

off-site shop work. Many union contractors are 

signed to separate shop agreements which contain 

lower wage and fringe benefit rates for shop work. 

Since these union contracts are not yet recognized by 

the DIR, their current applicability to prevailing wage 

work is in doubt. 

The DIR is currently gathering information about off

-site transportation rates to apply to off- site 

hauling. In an earlier announcement, the Director 

held in Kern Asphalt Paving & Sealing Co., Inc. that 

until a rate is established, a contractor should pay the 

most analogous prevailing wage rate in the county in 

which the work is located. If allowed to stand, these 

decisions could create significant liability for 

contractors, subcontractors, and independent 

trucking companies on current and past public 

works projects. 

The Director's decisions are opinion letters and 

are not precedential; however, it is very likely that 

labor compliance programs will enforce these 

interpretations and hearing officers will apply them 

in administrative enforcement proceedings. These 

opinions ultimately will be challenged in court, but 

in the meantime, public owners and contractors and 

subcontractors performing public works will be 

greatly impacted by these decisions. The Director's 

opinion letters can he found at www.dir.ea.gov/

DLSR/PubWorkDecision.htm.  

Source: Cook Brown, LLP   www.cookbrown.com 

Employers Must Pay for PPE ... 
Sometimes  
 

On February 13, 2008, an OSHA rule took effect that 

requires employers to pay for personal protective 

equipment (PPE) for their employees. Sounds simple 

enough, right? Hah! 

As with any regulation covering such a broad and 

complex area, the "employer pays" PPE rule is rife with 

exceptions and clarifications. The website, 

Safety.BLR.com, outlines some of the major provisions 

of the rule. 

OSHA adopted the rule to clarify that under the federal 

Occupational Safety and Health Act (OSH Act), 

http://www.dir.ea.gov/DLSR/PubWorkDeeision.htm.
http://www.dir.ea.gov/DLSR/PubWorkDeeision.htm.
http://safety.blr.com/
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employers are responsible for providing—at no cost 

to their employees—the PPE required by OSHA 

standards to protect employees from workplace 

injury and death. The rule, which employers were 

required to implement no later than May 15, 2008, 

does not require them to provide PPE where none had 

been required before. 

The PPE payment provisions apply to most private 

sector workplaces. Twenty-one states are approved 

by OSHA to administer their own safety and health 

rules for private sector workplaces, and an additional 

three states administer OSHA-approved regulatory 

programs for public sector workplaces only. Those 

states were required to adopt OSHA's PPE final rule by 

mid-May 2008 or show that their existing rules are 

already at least as strict as the federal rule.  

Covered PPE 

Employers must pay for PPE wherever an OSHA rule 

explicitly requires that employers must provide and 

pay for the PPE, such as for respiratory and noise 

protection.  

Employers must pay for the following types of PPE 

when used by employees exclusively in the workplace 

(i.e., not for personal use at home or other 

nonworkplace activities). Here is a sampling of 

"employer pays" examples (you'll find more at 

Safety.BLR.com, and even that list is not exhaustive): 

¶ Electrical protection 

        - Electrically insulated tools 

        - Rubber insulating gloves 

¶ Chemical protection 

- Chemical resistant gloves/aprons/clothing 

- Encapsulating chemical protective suits 

¶ Foot protection 

 - Metatarsal foot protection 

 - Special boots for longshoremen working logs on  

            logships 

         - Rubber boots with steel toes 

         - Shoe covers-toe caps and metatarsal guards 

¶ Eye and face protection 

- Nonprescription eye protection 

- Prescription eyewear inserts/lenses for full-face  

          respirators 

       - Prescription eyewear inserts/lenses for welding 

          and diving helmets 

       - Goggles 

        - Face shields 

        - Laser safety goggles 

¶ Head protection 

 - Bump caps 

 - Hard hats 

¶ Hearing protection 

¶ Hand/arm/body protection 

- Rubber sleeves 

- Aluminized gloves 

- Mesh cutproof gloves, mesh or leather aprons 

- Nonspecialty gloves (payment is required for  

          PPE to protect from dermatitis, severe cuts/ 

          abrasions; payment is not required if they are 

          only for keeping clean or for cold weather with 

          no site-specific hazard consideration) 

       - Reflective work vests 

¶ Respiratory protection 

¶ Skin protection 

- Barrier creams (unless used solely for weather- 

          related protection) 

¶ Fall protection 

- Ladder safety device belts 

- Climbing ensembles used by linemen (e.g., belts  

          and climbing hooks) 

        - Window cleaner's safety straps 

¶ Welding PPE 

- Face shields and goggles 

- Fire-resistant shirts, jackets, and sleeves 

- Leather gloves   
 

Exempt PPE 

Employers are not required to pay for the following 

clothes or items that are not worn by employees 

exclusively for protection from hazards: 
 

¶ Nonspecialty safety-toe protective footwear, 

provided that the employer permits such items to 

be worn off the jobsite 

- Steel-toe shoes 

- Steel-toe boots 

¶ Nonspecialty prescription safety eyewear, 

provided that the employer permits such items to 

be worn off the jobsite 

¶ Shoes or boots with built-in metatarsal protection 

that the employee chooses instead of metatarsal 

guards provided by the employer 

¶ Logging boots under the logging standard (29 CFR 

1910.266(d)) 

¶ Everyday clothing 

- Long-sleeved shirts 

- Long pants 
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- Street shoes 

- Normal work boots 

¶ Ordinary clothing and skin creams used solely for 

protection from the weather 

-Winter coats 

- Jackets 

- Gloves 

- Parkas 

- Rubber boots 

- Hats 

- Raincoats 

- Ordinary sunglasses 

- Sunscreen 

¶ Back belts 

¶ Dust masks and respirators worn under the 

voluntary use provisions of the PPE standard 

¶ Items worn for product or consumer safety or 

patient safety and health rather than employee 

safety and health (for example, hairnets to prevent 

food contamination during preparation) 

¶ Uniforms that are not PPE 

¶ Items worn to keep clean for purposes not related 

to safety and health 

¶ PPE already owned and used voluntarily by the 

employee 

¶ Flame-resistant (FR) clothing for electrical work  
 

PPE Selection 

The new rule does not require employers to provide a 

selection of PPE from which employees may choose 

their equipment (other than the existing requirements 

in the respirator and noise standards).  

Source: Safety.BLR.com 

What is a SLAPP Motion? 
 

By Sam K. Abdulaziz 

Abdulaziz, Grossbart & Rudman  
 

This is a case involving a SLAPP Motion.  SLAPP stands 

for Strategic Lawsuit Against Public Participation.  The 

case involved numerous parties.  However, for purposes 

of this article, we will call the parties Platypus and 

Goldberg.  Platypus alleged that Goldberg had acted 

illegitimately as Platypus’s Chief Financial Officer and 

that he assisted others in taking a number of actions that 

had harmed Platypus’s interests. 

More than two years after Platypus filed its complaint, 

Goldberg filed an Application for leave of court to file a 

late special Motion to Strike the Complaint.  This is 

typically called and Anti-SLAPP Motion.  The law states 

that a party may not file a Anti-SLAPP Motion more than 

60 days after the filing of the Complaint unless the trial 

court affirmatively exercises its discretion to allow the 

late filing. 

The trial court granted Goldberg’s Application to file a 

late Anti-SLAPP Motion.  Goldberg then filed an Anti-

SLAPP Motion, which the trial court denied on its merits. 

Goldberg claimed that the trial court erred in denying his 

Anti-SLAPP Motion.  Platypus claimed that the trial court 

erred in granting Goldberg’s application to file a late      

Anti-SLAPP Motion and that the court properly denied 

the Anti-SLAPP Motion on the merits.  The issue dealt 

with whether the trial court abused its decision in 

granting a parties request to file a late Anti-SLAPP 

Motion. 

The court stated that in exercising its discretion in 

considering a party’s request to file an Anti-SLAPP 

Motion after the 60-day period, a trial court must 

carefully consider whether allowing such a filing is 

consistent with the purpose. 

In this case, Goldberg failed to provide a compelling 

explanation for why he did not file an Application for 

Permission to file an Anti-SLAPP Motion earlier in the 

case.  Goldberg did not sufficiently articulate the 

circumstances justifying the late filing.  Therefore, the 

appellate court reversed the trial courts order granting 

Goldberg’s Application to file an Anti-SLAPP Motion and 

vacate the trial court’s ruling on the merits of the Motion.  
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Winter Driving 
 

In case you haven’t noticed, winter is on its way. That 

can mean fog, rain, ice, snow, slippery roads, and poor 

visibility. It’s a time that can be dangerous for 

pedestrians, drivers, and other vehicle operators. There 

are some simple precautions you can take to minimize 

the risk of accidents and injuries. 

This winter season, before you get into a vehicle, take a 

little extra time to make sure everything in and about the 

vehicle is in good condition and operating correctly. 

¶ Are the windshield and side windows clear? 

¶ Do the windshield wipers work? 

¶ Are the blades in good condition? 

¶ Can you see in all the mirrors? 

¶ Are the headlights clean enough to allow for proper 

visibility? 

¶ Do the tail and the brake lights work? 

¶ Do the emergency lights work? 

¶ Does the defroster work or is there so much on the 

dash that the defroster couldn’t possibly work? 

¶ Do the tires have good tread and adequate pressure? 

¶ Are the brakes working properly? 

¶ Is there more than a quarter tank of gas? 

¶ Do you have emergency or repair equipment in the 

vehicle, including flashlights, flares, fire 

extinguishers, and chains where applicable? 
 

Check all of these things before winter weather comes. 

Remember also to reduce driving speed on wet, muddy, 

oily, or icy roads and be especially alert for pedestrians 

and animals. It will make your driving experience easier 

and safer. Winter is inevitable and nothing can be done 

to avoid it. But preventive maintenance and extra 

caution can be important factors in accident prevention.  

The above evaluations and/or recommendations are for 

general guidance only and should not be relied upon for 

legal compliance purposes. They are based solely on the 

information provided to us and relate only to those 

conditions specifically discussed. We do not make any 

warranty, expressed or implied, that your workplace is 

safe or healthful or that it complies with all laws, 

regulations or standards.  

Source: www.scif.com 

IRS Announces 2009 Standard 
Mileage Rates  
 

The Internal Revenue Service today issued the 2009 

optional standard mileage rates used to calculate the 

deductible costs of operating an automobile for 

business, charitable, medical or moving purposes.  

Beginning on Jan. 1, 2009, the standard mileage rates 

for the use of a car (also vans, pickups, or panel trucks) 

will be:  

¶ 55 cents per mile for business miles driven 

¶ 24 cents per mile driven for medical or moving 

purposes 

¶ 14 cents per mile driven in service of charitable 

organizations 
 

The new rates for business, medical and moving 

purposes are slightly lower than rates for the second 

half of 2008 that were raised by a special adjustment 

mid-year in response to a spike in gasoline prices. The 

rate for charitable purposes is set by law and is 

unchanged from 2008.  

The business mileage rate was 50.5 cents in the first 

half of 2008 and 58.5 cents in the second half. The 

medical and moving rate was 19 cents in the first half 

and 27 cents in the second half.  

The mileage rates for 2009 reflect generally higher 

transportation costs compared to a year ago, but the 

rates also factor in the recent reversal of rising gasoline 

prices. While gasoline is a significant factor in the 

mileage rate, other fixed and variable costs, such as 

depreciation, enter the calculation.  

The standard mileage rate for business is based on an 

annual study of the fixed and variable costs of 

operating an automobile. The rate for medical and 

moving purposes is based on the variable costs as 

determined by the same study. Independent contractor 

Runzheimer International conducted the study.  

A taxpayer may not use the business standard mileage 

rate for a vehicle after using any depreciation method 

under the Modified Accelerated Cost Recovery System 

(MACRS) or after claiming a Section 179 deduction for 

that vehicle. In addition, the business standard mileage 

rate cannot be used for any vehicle used for hire or for 

more than four vehicles used simultaneously.  

Taxpayers always have the option of calculating the 

actual costs of using their vehicle rather than using the 

standard mileage rates.  

Revenue Procedure 2008-72 contains additional 

information on these standard mileage rates.  

Source: www.IRS.gov 

http://www.irs.gov/pub/irs-drop/rp-08-72.pdf
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Winter Construction Safety 
 

Neither snow, nor ice, nor arctic winds... will keep home 

builders from building! This is a year-round industry that 

requires adaptations on the part of builders to 

accommodate the changing seasons. 

In most parts of the country, heating becomes a major 

issue for new construction projects in the winter and 

portable heaters fueled by propane are generally the 

most viable solution. However, there are obvious safety 

concerns when using large, high-BTU, portable heaters - 

there is the potential for harm to the structure you're 

building and your workers if they are not properly used. 

To avoid the potential for heater-related mishaps, remind 

your workers of these safety precautions: 

¶ Have heaters inspected, tested, and repaired if 
necessary by a qualified LP-Gas technician prior to 
the heating season.  

¶ Be sure to keep propane tanks upright, at least six 
feet from the actual heater, and on a firm, level 
surface.  

¶ Do not use heaters in an area where they may easily 
ignite combustible materials (e.g., paint, paper, or 

plywood). Do not place a heater directly on a 
plywood floor -- position it instead on a 4-foot by 4-
foot square of fire-resistant drywall or cement-
board.  

¶ Protect all hoses from physical damage and exposure 
to excessive heat. Avoid running hoses through a 
doorway, as a closed door will pinch the hose, 
thereby causing potential damage to the hose and 
improper gas flow to the heater. If a hose runs 
through a window, make sure to put a block on the 
sill to prevent the window from closing on and 
pinching the hose.  

¶ Do not operate a heater in an unventilated area. 
Always crack a few windows (on the second floor, 
where possible) to evacuate excess accumulation of 
fumes and heat.  

¶ Do not use site heaters in a manner for which they 
were not intended (e.g., cooking or warming/drying 
clothing).  

For complete safety instructions, always follow 

manufacturer and OSHA guidelines. You can also call the 

National Propane Gas Association at 202-466-7200.  

Source: www.toolbase.org 
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